Lam the nao dé giét mot thién tai?
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Ngay 23 thang 3 nam 2013 vua qua gia dinh nhac s Pham Duy ra mot thong bao cAm
xu dung tat ca nhitng sang tac, hinh anh, nhac, tén, thong tin cd nhan, tiéng hat, loi
phat biéu, ciia ¢é nhac si Pham Duy va c¢é ca si Duy Quang sé khéng dwoc sir dung
trén moi phwong dién, trinh dién cong cong (show ca vii nhac, cé thu hinh hay khéng
thu hinh), phét thanh (radio), phét tuyén trén hinh (teklevision), internet, sich bdo,
qudng cdo va tdt ca cdc hinh thire sir dung thirong mai. Ban thong bao nay di kém véi
101 de doa: “Moi sir dung khéng dwoc chdp thudn trén van ban béi gia dinh Pham Duy
hay ludt sw dai dién la vi pham Quyén S¢ Hitu Tri Tué cia gia dinh Pham Duy, va sé
bi truy t6 t6i da dwéi ludt phdp. Ludt Phdp Hoa Ky (US Copyright Law) c6 hinh phat
chinh la $250,000 cho méi vi pham, va mikc dn tii.” Ban thong bao duoc ky tén boi
gia dinh nhac s Pham Duy va luat su Truong Phu Hoa.

Pham Duy khong phai 1a mot nghé si duy nhat qua doi dé lai mot gia san vin hoa dd
s0. Vin Cao, Trinh Céng Son, Nguyén Hién, Hoang Trong, Pham Pinh Chuong, Y
Van, Tran Thién Thanh, Nhat Ngan, Tram Tt Thiéng va nhiéu nghé si khac, ¢6 ngudi
da ra di trong trong nude, co ngudi qua doi ¢ nude ngoai. Nhitng nguoi d6 khi ra di dé
lai mot gia tai tuy khong 16n bang, nhung cling phai néi ngang ngira khong vé chat
cling vé luong. Tuy nhién chua cé gia dinh nao cua cac nghé si ndy ra mot thong bao
day tinh de doa dong bao nhu gia dinh Pham Duy.

Luat Bao Vé Quyén S¢ Hiru Tri Tué 1a phuong cach dé bao vé quyén loi cua tac gia
nhung khong phai 14 phuwong cach duy nhat. Nguoi nghé si séng duoc, nho su bao vé
ctia luat phap va nhd sy yéu mén ctia nhitng nguoi hAm mé sang tao ctia minh. Tinh
cam ctia ngudi him mo mai 1a ngudn mii luc cho cac san pham tri tué. Do d6 van dé
bao vé quyén s¢ hitu tri tué nhiing sang tac ciia Pham Duy la van d¢ vira tinh va vira
ly.

Tht nhat, n6i vé “tinh” thi dan tdc va dat nude Viét Nam cuu mang Pham Duy va vi
nhac Pham Duy dugc mot bo phan thinh gia Viét Nam yéu mén. N6i nhu thé, Pham
Duy, du c6 dong gop 16n cho bd mon am nhac, thi van con ng dat nudc Viet Nam mot
mon no an tinh. Khéng c6 dat nude Viét Nam thi khéng c6 Pham Duy. Su thé gia
dinh Pham Duy ra mot thong bao day tinh de doa ddi véi viéc str dung 4m nhac Pham
Duy dugc nguoi doc nhan dinh nhu 1a mét tuyén ngoén quit ng, hay mot ban tuyén
chién ctia mot thién tai d6i véi ngudi Viét Nam yéu mén nhac cia ong.

Thir hai n6i vé “ly” thi luat vé ban quyén ctia Hoa Ky bao vé nhimng sang tac cia
Pham Duy 1a mot van dé khong don gian va c6 nhiéu ... van dé.



Néu luat copyright cia Hoa Ky ¢6 bao vé cho...tdt ca nhitng sdng tdc, hinh dnh,
nhac, tén, théng tin cd nhan, tiéng hat, 1oi phat biéu, ciia ¢é nhac si Pham Duy va c6
ca si Duy Quang, thi trén thuc té rat kho thuc hién duoc viéc kiém soat su sir dung
nhiing sang tac va tén tuéi Pham Duy & thoi dai thong tin internet. Do d6, 1oi de doa
ctia ban théng bao nhung lai thiéu kha nang thuc hién... n6i 1én mot hanh dong “rung
cdy nhat khi” chi ting thém mdi phan cam ctia ngudi yéu am nhac Pham Duy d6i véi
tac gia, mic du ban thong bao chi 1a hanh dong cua nhiing nguoi thira ké di san cua
Pham Duy.

Néu gia dinh Pham Duy c6 kha nang dua tat ca to chirc, ca nhan vi pham ban quyén
cuia Pham Duy thi mdt van d€ quan trong hon nay sinh. D¢ la ... liéu gia dinh Pham
Duy c6 ban quyén (copyright) cac sang tac cua 6ng hay khong.

Luat vé ban quyén Hoa Ky x4c dinh nhu sau: qui vi ¢6 cht quyén vé cac tac pham,
sang tac nhung chwa chic c6 ban quyén vé nhitng sang tac, tic pham do! (Mere
ownership of a book,manuscript, painting, or any other copy or phonorecord does not
give the possessor the copyright. The law provides that transfer of ownership of any
material object that embodies a protected work does not of itself convey any rights in
the copyright). Py ciing 1 161 nhan nha dau tién cua luit ban quyén goi dén gia dinh
Pham Duy.

Luat Ve ban quyén (copyright) cia Hoa Ky minh dinh rang: cac tac pham da xuét ban
c6 nguodn goc nude ngoai co thé dugc bao vé bai luat ban quyen Hoa Ky néu hoi du
mot trong nhitng diéu kién sau day: O thoi diém cong bd dau tién, mot hay nhiéu tac
gia 13 national (gom cong dén va nhitng nguwoi sinh ra & cdc lanh thé thuée quyén bdo
ho cua Hoa Ky, hay nhing nguoi la con chau cua cong dan Hoa Ky nhung khong co
quoc tich Hoa Ky), va nhimg nguoi dang cu trdi tai hay la thuong tra tai Hoa Ky, hay
cac qudc gia co tham gia hiép udc (vé bao vé quyen s& hiru tri tu€¢ voi Hoa Ky), hay
mot nguodi khong ¢ qudc gia (stateless person) bat ky nguoi d6 & dau; hay sang tac
dugc cong bd dau tién ¢ Hoa Ky hay qudc gia c6 hiép udc véi Hoa Ky (Xem
http://www.copyright.gov/circs/circ01.pdf).

Tai liéu cua copyrightdata.com xac dinh rd hon: néu ¢ thoi diém sang tac va cong bd
dau tién ctia mot tic pham ma tac gia 1a cong dan nudc ngoai thi luat ban quyén cia
qudc gia ma tac gia 1a cong dan s& bao vé cho tac gia. Néu mot cong trinh sang tac
dugc thanh hinh, dugc dang ky ban quyén va lan dau tién cong bd — hay 1a cong trinh
ctia cong dan mot qudc gia khac voi Hoa Ky, cong trinh d6 dugc coi nhu la cong trinh
ctia nudc ngoai theo luat vé ban quyén ciia Hoa Ky.
(http://chart.copyrightdata.com/ch08.html)

Truong hop ctiia Pham Duy, ciing nhu da s céc tac gia va nghé si vén & Viét Nam
trude 1975, do do, roi vao 2 khung thoi gian quan trong cua ludt ban quyén.
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Thir nhat dai da s6 cac ban nhac ciia 6ng duoc sang tac va xuat hién dau tién tai Viét
Nam Cong Hoa trudc nam 1975 khi 6ng con la céng dan nuoc Viet Nam Cong Hoa va
chua phai la thuong tra nhan hay cong dan Hoa Ky. Do d6 luat vé ban quyén cta
VNCH duoc ap dung cho tat ca sang tac trudc nim 1975, Cing vi thé luat bao vé so
hiru tri tué ciia Hoa Ky khong ap dung cho céac sang tac nam dudi thim quyén cua
VNCH.

T4t ca cac san phém tri tué¢ khong duoc luat bao vé tac quyén bao vé thi duoc coi nhu
thudc public domain. Do dd, cac tdc pham xuat hién trude 1975 cua tat ca cac nghé si
Vi¢t Nam ké cd Pham Duy s€ tr¢ thanh “ctia chua” (tam dich chit public domain).

Thir hai 1a cac tac pham dugc sang tac trong thoi gian 6ng séng & Hoa Ky, tirc 1a khi
ong tré thanh thuong trd nhan va cong dan Hoa Ky sau ndm 1975, méi dugce luat Bao
Vé San Pham Tri Tué Hoa Ky bao vé. D6 1a khoang thoi gian Pham Duy sang tac rat
it va theo t0i nhitng sang tac trong thdi gian ndy khong quan trong so v4i cac sang tac
trudc nam 1975.

Theo thong tin ciia co quan Copyright Hoa Ky thi trong thoi gian ndy Pham Duy chi
dang ky o hai san pham:dHen ho: tinh khuc Pham Duy (1994) vaiKy niem / Pham
Duy 2nd. (1993). Nhu vay thi Pham Duy chi ¢6 2 sédng tac c6 dang ky copyright so
v4i 256 san pham c6 ding ky ban quyén ctia Marie To, cha nhan ctua Thuy Nga Paris.

Ngoai ra, luat phap c6 nhimg biét 1¢ cho phep sur dung cac sang tac co ban quyen
trong mot sd truong hop. Luat vé “fair use” 1a nhimg biét 1¢ cua luat vé ban quyén.
Theo do, quyen s hiru tri tu¢ bi gioi han boi mot s6 truong hop nhu st dung cac tac
pham duoc bao vé dé phé binh, danh gia tac gia va mot s6 cac sir dung khac. Gia dinh
Pham Duy néu c6 ban quyén (copyright) cac tic pham cta Pham Duy (sau nam 1975)
thi gia dinh Pham Duy ciing d& khong can nhac luat “fair use” — sir dung cach vira
phéi — trong thong bao nguoi Vit tai hai ngoai.

Néi tom lai, gia dinh Pham Duy dé bi “viét vi” khi ra thong bao day ngén ngit cAm
doan va de doa ndi trén. Ho da vi pham ca tinh lan ly.

D61 voi t61, Pham Duy 1a mot thién tai am nhac cua Viét Nam va tua dé cua bai viét
nay la “Lam thé nao dé giét mot thién tai?”

Nhitng tuyén bd ctia Pham Duy véi béo chi trong nude di 1am nhiéu ngudi Viét & hai
ngoai mic du yéu nhac Pham Duy van khong thich con nguoi cia Pham Duy. Nhung
su bop chop cua gia dinh Pham Duy khi ra mét thong bdo hu doa, dua vao su bao vé
chua dugc khang dinh cta luat phap Hoa Ky, nhu mot nhat dao cudi cung, da ddm
chét tinh cam ... con s6t lai danh cho thién tai Pham Duy trong long nguoi Viét tai hai
ngoai.
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Vinh biét Pham Duy! Va t61 s¢€ tiép tuc nghe nhac Pham Duy va ... s€ khong con nh&
va quan tam dén tén tac gia.

Dallas, Texas April 1, 2013
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